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“Ischial Callosities ”’ Again 

SOME time ago a correspondent in 7he Times referred to 
“ischial callosities,”” which he presumed were developed 
by those who were obliged to sit day after day on the hard 
benches of the law courts. An experiment has been tried 
in a court in the King’s Bench Division of introducing a 
red leather cushion containing some modern resilient rubbery 
material. The new cushion is of the type installed in the new 
House of Commons, where, one presumes, all-night sittings 
rendered the need more urgent than in the lawcourts. Whether, 
through the mysterious interaction of physical and mental 
conditions, the more efficient pursuit of justice will be attained 
by such improvements remains to be seen. We recall the 
words of the court in Jones v. L.C.C. (1932), 48 T.L.R. 577, 
where counsel, on behalf of a boy injured in an L.C.C. school 
when jumping over a vaulting horse, complained of the absence 
of a mattress on the other side. The learned judge said that 
if there had been a mattress there the respondent’s counsel 
would have complained that there should have been a feather 
bed. The boot, if we may be permitted a mixed metaphor, 
is now on the other foot. 


An American Decision 


WE are indebted to Sir WILLIAM BALL, O.B.E., who has 
kindly sent us the following note: He who is studying his 
law reports will manifest some surprise when he comes across 
the case of “ The Southern Sword” which is to be found in 
The Times Law Reports (.1951] 2 T.L.R. 1083). He will there 
see the name of a judge which is unfamiliar. He will find 
that the case was decided in America, being heard on appeal 
from a district court in Pennsylvania to the U.S. Court of 
Appeal (Third Circuit). So far as we know, this is the first 
time that a report of a purely American case has appeared 
in a recognised series of English reports. The question was 
whether the loss of a barge in tow off the Atlantic coast was 
due to her unseaworthiness. She sank in weather which 
she should have been able to withstand. According to the 
headnote it was laid down by that American Court of Appeal 
that the logical inference of unseaworthiness which follows 
from the unexplained sinking of a vessel in normal weather 
suffices to discharge the burthen of proving unseaworthiness 
which is on the complaining shipper, unless and until the 
carrier can show exculpatory circumstances. The carrier, 
therefore, was held liable for the loss of the cargo. This 
accords with English law as laid down in “ The Tatjana” 
[1911] A.C. 194, and in Watson v. Clark (1813), 1 Dow 
336 (H.L.). In the latter case it was held that the fact 
that a vessel goes to the bottom without there being a storm 
or other exceptional circumstances to account for the loss 
is prima facie evidence of unseaworthiness, and has effect 
to shift the onus of proof. But what if this American decision 
had run counter to our own law? Normally an American 
decision, although entitled to respect, is in no sense binding 
on this side of the Atlantic. The degree of weight to be 
attached to it depends on the personality and reputation of 


the judge. And what do we know of the relative merits of 
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judges over the water ? English legal principles are, of course, 
acted upon in many an American court, but they are often 
ignored. Take, for example, the well-known doctrine 
laid down in Cutter v. Powell (1795), 2 Sm. L.C. 1, where it 
was decided that an entire contract cannot be divided. Over 
here, if a man contracts to build a bridge he is entitled to 
nothing until the bridge is complete. That has been departed 
from in many American courts. It has there been held 
that “‘ substantial performance ”’ of his agreement is enough 
to entitle a contractor to recover. It is somewhat dangerous, 
therefore, to insert an American decision in any volume of 
reports described as ‘‘ English,”’ unless it is merely done for 
the purpose of showing that the law of the two countries 
is identical. If a case is to be found in our law reports, 
the unwary may imagine it can be cited as an authority, 
and if one case from America can be relied on why not another ? 
Must an English practitioner be versed in the law as laid down 
by judges in Tennessee and Oklahoma? The prospect would 
be appalling. 


Capital Letters and the Law 

THE Manchester Guardian, in its “ Miscellany’ on 
10th December, devoted some space to the modern fashion of 
avoiding capital letters. The occasion for comment was the 
presentation to the Essex Education Committee of an official 
graph in which place names were spelt without capital letters, 
e.g., ‘‘dagenham,” “ ilford,” ‘‘ walthamstow.’’ Generally 
it is an advertising trick, the writer thought, copied by literary 
“ young fogeys ’’ who wanted to draw attention to themselves. 
An odd proof of this was provided by the Law List up to 
1936, where, the writer said, “ king’s bench walk,” “ royal 
courts of justice,” “‘attorney-general”’ and “the commonwealth 
of australia ’’ could be found, with many other peculiarities. 
Even in the 1948 volume one can still find “‘ master of the 
rolls’ and “justice of the high court.” It is all very odd, 
especially as clerks and copying agencies still insist on 
‘ Plaintiff,’ ““ Defendant,” “ Petitioner ”’ and “‘ Respondent ”’ 
in pleadings, while Bullen and Leake steers clear of such 
capitals. Has it anything to do with the modern tendency 
to bring everything down to one dead level? “ Let us take 
the Road. Hark, I hear the Sound of Coaches !”’ is hardly 
as impressive without its capitals, and if we must have 
extremes, some will prefer too many to too few capitals. But 
capitals are gradually being driven from their last stronghold, 
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the law, and we have been taught not to grumble too much 
at the disappearance of things we have treasured. If capital 
letters must disappear, they are only going the same way as 
capital cities under bombing, and capital punishment. 


A Bequest of Manors 

AN unexpected result of a life’s work as historian and 
archeologist of his own county, Sussex, is a devise, by will 
of the late Mr. JoHN ERNEsT Ray, a Hastings solicitor who 
died, aged 78, last February, of two ancient manors, Brede and 
Udimore, near Rye, to his grandson, RICHARD Ray, aged 16. 
No land or houses go with the bequest, but a large oak chest, 
containing the history of the manors since 13060, is the only 
article of pecuniary value which is left, and at present by 
courtesy of the devisee they are to be seen at the Hastings 
Museum. The late Mr. Ray held the last manorial court 
many vears ago, to collect the road rates and toll fares in the 
manor. We congratulate young Mr. Ray both on his 
succession to the manors and on his decision to leave the chest 
of papers in the Hastings Museum when he attains his 
majority. 


Retirement of Professor J. D. I. Hughes 

UNDER the guidance of a committee of representatives of 
nine Yorkshire Law Societies, Readers and Professors of 
Northern Universities, the Recorder and the Stipendary 
Magistrate of Leeds, and others, a noteworthy effort is being 
made to improve legal education in Yorkshire. This is in 
accordance with the wish of Professor J. D. 1. HUGHES, who 
has been Head of the Department of Law in the University 
of Leeds for thirty-two years, and who retired at the end of 
last session. The committee hopes to build up a testimonial 
fund to Professor Hughes and, in accordance with his wish, 
to establish scholarships and prizes out of it, in recognition 
of his great service to the legal profession in Yorkshire. 
A considerable sum will be required ; for instance, to endow 
a scholarship of £100 a year for three years, to be awarded 
annually, would require approximately £10,000, Contributions 
should be sent to the Honorary Treasurer, Mr. Hugh B. 
Simpson, 41 Park Square, Leeds, 1, or to Lloyds Bank, Ltd., 
University Branch, Woodhouse Lane, Leeds, 2. It is relevant 
to observe that of 117 different kinds of scholarships, fellow- 
ships and honours in ‘Leeds University not one has been 
specifically allocated for the study of law. 


PUBLIC ACCESS TO OPEN COUNTRY 


THE 16th December, 1951, which is the second anniversary 
of the giving of the Royal Assent to the National Parks and 
Access to the Countryside Act, 1949, is a date of some interest 
to country landowners. The provisions of Pt. V of this 
Act, relating to access to open country, require county councils, 
other than the London County Council, to have reviewed 
by this date their areas for the purpose of ascertaining what 
open country there is and of considering what action should 
be taken for securing access by the public for open-air 
recreation (s. 61). 

Open country means (s. 59 (2)) any area appearing “ to 
consist wholly or predominantly of mountain, moor, heath, 
down, cliff or foreshore (including any bank, barrier, dune, 
beach, flat or other land adjacent to the foreshore).’’ The 
area may be large or quite a small parcel of land on its own. 

The review is not confined to the national parks and 


conservation areas. Its first object is the ascertainment of 


what open country there is, but the councils are not required 
to prepare and deposit for public inspection any map showing 


this nor is there any provision for landowners to object. The 
ascertainment is purely an internal matter for each council, 
but there will probably be a certain amount of publicity 
attaching to the review ; the Lancashire review has already 
been the subject of mention in the national Press. 

The second object of the review is to consider what action 
should be taken for securing access by the public for open-air 
recreation. 

As a result of their review a council may come to one of 
three conclusions : 

(1) that there is no open country in their area ; 

(2) that there is open country but no action requires to 
be taken by them to secure public access ; or 

(3) that there is open country and that action to secure 
public access is required. 

In either of cases (1) or (2) the council must, after completion 
of the review, forward to the Minister of Housing and Local 
Government a statement of their opinion and publish this 
in the London Gazette and at least one local newspaper (s. 62). 
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The object of this is to enable representations to be made 
by the public that, contrary to the opinion of the council, 
there is open country or that action is required to secure 
public access. Provision is made for a public inquiry or 
private hearing into such representations. 

In case (3) the council must proceed to take such action 
as they consider necessary for securing public access, either 
by entering into what is described as an access agreement 
with the owners of the land concerned, or, if agreement is 
impossible, by exercising their compulsory powers for securing 
access by making access orders. The council must, within 
one year of the completion of the review, or such longer 
period as the Minister may allow, forward to the Minister 
a map showing the extent of open country in their area and 
what action they have taken to secure access ; public notice 
must be given in the London Gazette and at least one local 
newspaper that the map has been prepared and is open to 
inspection (s. 63). This is to allow representations to be 
made by the public that further action is required. 

It is only county councils, other than the London County 
Council, who are required to carry out the review, but access 
agreements may be entered into or access orders made 
by county councils, including the London County Council, 
and county borough councils at any time. 

Until an owner of land which falls within the definition 
of open country hears something from the authority for his 
area he has nothing to worry about, because Pt. V of the Act 
does not give the public automatically any right over open 
country. Now, as appears from the last paragraph but one, 
a county council who consider action necessary are normally 
expected to take it within one year from the completion of 
their review, and it may well be that in the coming year 
owners will be approached on the subject. 

In the case of many areas of open country, however, it is 
in fact unlikely that any approach will be made, for there 
is an important paragraph (para. 9) in Ministry of Town and 
Country Planning Circular No. 96 on the Act, which reads :— 

“. .. it is well known that in many places the public 
already have all the facilities for access that they can 
reasonably require. Public rights of access to commons 
and many other types of open country are satisfactorily 
protected. Elsewhere, the public may often wander freely 
without any formal rights and without complaint on either 
side. In the Minister’s view, such friendly understanding 
or mutual indifference between landowners and the public 
is by no means to be disturbed without good reason, and it 
will often be unnecessary to consider taking any action under 
the Act unless and until either party shows such a reason.”’ 

The effect of an access agreement or access order is that a 
person who enters upon the land comprised in it for the 
purpose of open air recreation without breaking or damaging 
any wall, fence, hedge or gate shall not be treated as a 
trespasser or incur any other liability by reason only of 
entering or being on the land (s. 60 (1)). He loses this 
protection, however, if he does any of numerous acts men- 
tioned in Sched. II to the Act, such as driving or riding a 
vehicle, lighting a fire, removing shrubs, leaving litter, 
annoying a person engaged in any lawful occupation, or 
delivering a political address. 

By its definition ‘‘ open country ’’ may consist either wholly 
or predominantly of mountain, moor, etc. There may, 
therefore, be in an area of open country pockets of cultivated 
agricultural land (not merely rough grazing), dwelling-houses, 
gardens, quarries and similar property in active use. Such 
property, listed in s. 60 (5), is called “ excepted land ”’ and, 
notwithstanding that it may be within open country the 
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subject of an access agreement or order, the public acquire 
no rights over it. Commons to which s. 193 of the Law of 
Property Act, 1925, is applied are excepted land, the rights 
of the public thereover being regulated by this section of the 
1925 Act. Woodlands are not excepted land, but provision 
is made by s. 79 for their exclusion from an access agreement 
or order where they would be substantially prejudiced. 

The effect of the making of an access agreement or an 
access order on the rights and liabilities of the landowner will be 
found in s. 66. He must not carry out any work whereby 
the area to which the public can have access is substantially 
reduced, but this is not to affect the doing of anything 
whereby any land becomes excepted land (s. 66 (1)). This is 
an important provision now that so much stress is laid on 
bringing rough grazing and other marginal land back into 
cultivation which involves the exclusion of the public. 
Further, the protection to the public from being trespassers 
afforded by s. 60 (1) is not to increase the owner's liability 
by statute or at common law in respect of the state of the 
land or of things done or omitted thereon (s. 66 (2)), nor is 
he to be under any liability for breach of restrictive covenants 
through the admission of the public to his land (s. 66 (3)), 
and the use by the public of any way across the land will 
not establish a public right of way (s. 66 (4)). 

Where an owner has been accustomed to allow the public 
on to his land he may in fact derive advantage from entering 
into an access agreement, because he will then have the 
benefit of the last three mentioned subsections. Dy s. 90 an 
authority are empowered to make byelaws to apply to land, 
the subject of an agreement or order, for the preservation of 
order, the prevention of damage and the securing of good 
behaviour, including provisions prohibiting the deposit of 
rubbish or litter or regulating or prohibiting the lighting of 
fires. Such byelaws may be of some advantage to an owner. 

To enter into an access agreement, which may be irrevocable 
or subject to revocation or variation, is, of course, a voluntary 
act, and no more need be said about it here (further details 
will be found in s. 64). Where an authority cannot secure 
access by agreement, however, they may do so by compulsion 
by making an access order under s. 65, which has to be 
submitted for confirmation by the Minister. The procedure 
regulating such orders is set out in Sched, I to the Act. By 
s. 70 compensation is payable for depreciation in the 
of land caused by an access order, but by s. 71 it cannot 
be paid until after five years from the coming into operation 
of the order. The object of this is so that the compensation 
shall be assessed in the light of experience of the effect of the 
order on the value of the land. Interest on the compensation 
is payable from the date the order came into operation 
(s. 72 (5)). By s. 73 payments on account may be made 
in cases of hardship. 

By s. 76 an authority is given the power to 
compulsorily open country not being excepted land. 


‘ We 
i 


acquire 


By s. 78 county councils and county borough councils are 
required to keep for public inspection a map showing land 
the subject of an access agreement or order or acquired by 
them under the Act. 

The foregoing is only a brief summary of a somewhat 
complicated piece of legislation, whose bark is probably worse 
than its bite. In most cases where a reader is consulted by 
an owner who is concerned about the effect of the Act on 
his land it will be possible to assure him that he has nothing 
to fear; it is only in those cases where the public are 
prevented without good reason from enjoying access to, say, 
downland or a cliff top or a beach that action will probably 
be taken. RON. DY. 
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THE LAW AS TO “REBUILDS ” 


‘* REBUILDS,’ dwelling-houses destroyed or severely damaged 
by enemy action and rebuilt since the end of the war, first 
came before the courts in a series of county court cases in 
1947. It was evident from the arguments adopted by the 
various courts that there was considerable difference of opinion 
as to the law applicable. The facts in the earliest reported 
case, Hill v. Weston |1947] L.J.C.C.R. 77, were that a dwelling- 
house was almost completely demolished by a bomb in 1941. 
The tenants left the premises and paid no more rent—but they 
retained the key. Rebuilding was commenced in 1946, on a 
cost-of-works basis, on 7th September a week’s notice given 
by the landlords expired, and on 11th October the rebuilding 
was completed. The whole house, except for the foundations, 
vas rebuilt. The outside elevation and the internal arrange- 
ment remained the same, but different materials were used 
to a considerable extent. On 16th October the tenants 
demanded the new keys. On 18th October the Gosport 
Borough Council gave a certificate under s. 1 (5) of the 
Landlord and Tenant (War Damage) (Amendment) Act, 1941, 


to the effect that the house could be used for housing purposes. 
On these facts Judge Topham concluded that, although fresh 
materials had been largely used in rebuilding, the house was 
rebuilt to the same plan as the one demolished and was hence 
the same house. “‘ The test seems to me not the extent or 
cost of the work, but the extent of the alteration,’’ he said. 

In Smith v. Berry (1947) L.J.C.C.R. 77, a house similarly 
demolished was rebuilt incorporating the old front wall, one 
party wall, and the foundations of the original house. It was 
also similar in style, but the roof and interior arrangement 
were differently designed, and a new outer wall replaced one 
former party wall. In this case the plaintiff was a statutory 
tenant at the time of the incident and claimed a declaration 
that she was statutory tenant of the rebuilt house. Judge 
Carey Evans, however, held that the question of whether 
the new house was of the same or a different design did 
not matter. The Rent Acts only protected statutory tenants 
in dwelling-houses so long as the houses continued to exist, 
and he held that, as soon as the dwelling-house in which 
the tenant was protected ceased to exist, so also did the 
statutory tenancy. It is not known whether any authority 
was relied upon for this view, but it is interesting to note 
that in 1934 in Jeeves v. Sutton (1934), Estates Gazette 
Digest, 271, Judge Harington had reached the same view 
as had Judge Carey Evans. In Jeeves v. Sutton a house 
had been gutted by fire and rendered uninhabitable. The 
landlord had put the house back into repair but had refused 
possession to a statutory tenant. In a reserved judgment 
the judge said: “If the house had completely ceased to 
exist as a dwelling-house, the contention that the statutory 
tenant had lost the privilege of retaining possession of the 
premises might have prevailed. . . It is quite clear that 
the landlord did not build a new house, but that the house 
which was let to this other person was the same house as 
that which had been in the occupation of the plaintiff as 
the statutory tenant at the time of the fire.’”’ The judge 
said it was a difficult question of law and he might be 
entirely wrong. He was assured by counsel that it had been 
impossible to find any authority on the point. 


In a third county court decision, Bosisto v. Wragg [1947] 
L.J.C.C.R. 199, Judge Armstrong referred to both Hill v. 
Weston and Smith v. Berry and followed the latter. ‘‘ I cannot 
think,”’ he said, ‘‘ that whether or not there is a right to a 
statutory tenancy depends on the similarity of the new house 
If the landlord has the right to build a different 


to the old. 


house and thereby defeat the tenant’s right, that right seems 
to be of little practical value. I do not think, therefore, 
that questions of similarity of design and materials can be 
of much relevance. Either the tenant has a statutory right 
to possession of the land and whatever may be built on it 
by anybody, or he has none. The former proposition would, 
to my mind, be giving the tenant a statutory interest in the 
land as distinct from a mere right to continue in possession 
of a dwelling-house on certain conditions, which as I under- 
stand it is all that the Rent Acts give him. This would be 
an extension of the law which would require clear words in 
an enactment, and these I cannot find in the Act in question.” 


A further county court case, subsequent to those above 
referred to, was decided by Judge Ralph to the effect that a 
statutory tenant was entitled to possession of the rebuilt 
house. This case, Ellis and Sons Amalgamated Properties, 
Lid. v. Sisman {1948} 1 K.B. 653, was taken to the Court of 
Appeal, where the views of Judge Armstrong and Judge Carey 
Evans were preferred to those of Judge Topham. In this 
case the tenant was not a statutory tenant on the date upon 
which the house was destroyed, but became such, by virtue 
of a notice to quit, whilst the house was in course of recon- 
struction. Tucker, L.J., pointed out that the tenant therefore 
remained tenant of the plot of land upon which the house had 
stood, and was also tenant of the partly constructed house. 
3ut he also held that the expiry of the notice to quit 
terminated his rights in both, and that there was on the date 
of the expiry of the notice no “house let as a separate 
dwelling-house ”’ as required for the Rent Acts to apply, and 
further that the plot of land was not such a “‘ dwelling-house,”’ 
and hence neither the partly constructed house nor the plot 
of land could be the subject of a statutory tenancy. Conse- 
quently, the former tenant was not entitled to possession of 
the house when it was completed. The house was not “let 
as a separate dwelling-house ’’ because “ it was not completed 
or fit for habitation ” at the date on which the notice to quit 
expired. 

This opinion must be qualified, however, by that of the 
Court of Appeal in Morleys (Birmingham), Ltd. v. Slater (1950), 
94 Sor. J. 146, in which the Master of the Rolls said: “I 
think it would be wrong to hold that, where there has arisen, 
whether by enemy action, flood or fire, a state of things in 
which a house cannot be inhabited in the ordinary sense of 
the word at the point of time when the contractual tenancy 
ended and it is not so occupied, that is conclusive against the 
tenant’s invocation of the Rent <Acts.’’ The facts and 
reasoning which led to this conclusion, which is at first sight 
contradictory of the law as so far ascertained, were these : 
the premises concerned had been let upon a monthly tenancy 
partly for use as a dwelling-house and partly for business 
purposes. In 1940 the premises were damaged by bombs 
to such an extent that the tenant could no longer live there, 
though he continued to use them for the purposes of his 
business. A notice to quit was served on him in 1949, but 
he refused to go. Sir Raymond Evershed could not accept 
the argument put forward by counsel for the landlord that 
because the dwelling-house portion of the premises was 
uninhabitable at the date of termination of the notice to quit 
there was therefore at that time no house “ let as a separate 
dwelling-house ’’ to which a statutory tenancy could then 
attach. The house had originally been Iet as a dwelling- 
house and he was not prepared to say that at the material date 
it ceased to be so let within the meaning of the Acts. The 
tenant was still in possession of it at the material date (i.e., the 
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date of expiry of the notice to quit), and the court was therefore 
not prepared to disturb the county court judge's finding that 
the tenant was entitled to claim the protection of the Acts. 


In this case the court was critical of the test of habitability 
at the date of expiry of notice. which was laid down in Ellis 
and Sons Amalgamated Properties, Ltd. v. Sisman, and pre- 
ferred to argue that the true test was whether the house as 
such could be said to have substantially ceased to exist : 
“ T think the test should be (and this I believe to be borne 
out by the authorities) whether at the relevant date it can be 
said that the dwelling-house which is the subject-matter of the 
original contract has as such ceased to exist, either because it 
has been wholly demolished and has disappeared, or becaus« 
it has been converted into something else, for example into 
business premises. I think that in this case the learned 
judge’s judgment must be taken to have amounted to a 
finding that the premises had not ceased to exist.” 


It will be observed that this decision results from the 
circumstance that the Rent Acts protect as one unit a dwelling- 
house which is let together with shop or office accommodation. 
If the whole had been destroyed, it is submitted that the case 
would clearly have followed earlier decisions. But only the 
“living ’’ part of the protected premises was destroyed, and 
it was held that because the rest was used, therefore the 
whole was not taken outside the Acts on expiry of the notice 
to quit. It is submitted that since the Acts are designed to 
protect diving accommodation, the destruction of that portion 
might well be argued as having taken the rest outside the 
Acts. The court, however, to escape this dilemma, tended to 
reject the “ habitability ’’ test and fall back on the “‘ change 
of identity ”’ test, for clearly there was not a complete chang 
of identity such as was envisaged by earlier decisions in order 
to take premises outside the Acts. 

That a contractual tenant, i.c., one who has not received 
either a notice to quit or a notice of increase, remains tenant 
of the plot of land, and becomes therefore tenant of whatever 
building is built upon the plot, irrespective of whether it 
resembles the previous dwelling-house or not, is clearly scen 
from Simper v. Coombs (1948), 92 Sot. J. 85. In that case 
a house let on a weekly tenancy was destroyed by bombing in 
1944. From that date the tenant paid no further rent, being 
exempted therefrom by virtue of s. 1°(2) of the Landlord and 
Tenant (War Damage) Act, 1941. No notice to quit was 
served, and the landlord himself occupied the new house in 
1946. The tenant successfully applied for an order for 
possession of the premises. 

The position of a statutory tenant was further elucidated in 
Denman v. Brise (1948), 92 Sot. J. 349. There the house was 
destroyed in 1940 and there was complete silence until 1948, 
The tenant then got into 
right to return. 


when the house was nearly rebuilt. 
touch with the landlord and claimed the 
On the date upon which the house was fit for habitation, the 
tenant tried unsuccessfully to obtain the keys from the land- 
lord. After the house was fit for habitation, a notice to quit 
was served on the tenant and expired. The Court of Appeal 
held that, although the Rent Restrictions Acts protected only 
tenants in occupation, the court had power to regard the 
tenant as having been in the same position on the vital date 
as he would have been in but for the landlord’s wrongful 
act. But it was held in Morris v. Foster (1948), 151 E.G. 
292 C.C., that, even though a contractual tenant had com- 
menced proceedings for a declaration that he was entitled to 
possession before a notice to quit was served on him, he could 
not succeed if his contractual tenancy was determined befor 
the house was fit for habitation. 
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It will be recalled that in Hill v. Weston a certificate of 
fitness issued under the provisions of s. 1 (5) of the Landlord 
and Tenant (War Damage) (Amendment) Act, 1941, was 
relied upon by the court as evidence that the house was 
capable of being used as a dwelling-house. That such are not 
the only certificates which the court will rely upon is seen 
from Webb v. Rowley (1948), Current Law Year Book, 1948, 
3246, in which case it was held by Judge Done that a hous: 
which had been built to replace a war-damaged house was not 
fit for or capable of user as a dwelling-house until the borough 
surveyor had issued a certificate under a local Act, which 
required that a house should be certified to be in every respect 
in accordance with the requirements for the time being in force 
within the borough before it was lawful to occupy the premises. 

It can therefore be stated that the position of a tenant ot 
rebuilt premises is this: if he was a statutory tenant at thie 


time of the demolition, whether by bomb, fire, or other cause, 


or if he becomes a statutory tenant by virtue of service of 
a notice to quit or a statutory notice of increase at any tim 
before the rebuilt house is fit for habitation, then he has lost 


his right to possession of the rebuilt premises. The question 
of change of identity of the premises does not enter into ¢ 
argument at all. 

What is the position if the tenant cannot be found, so that 
a notice to quit or notice of increase cannot be served upon 
him? Then the tenancy cannot, at common law, b 
determined, but this contingency is met by s. 1 (6) of thu 
Landlord and Tenant (War Damage) (Amendment) Act, 1941. 
This provision enables the county court to determine “ short 


where the land is certified “ fit’? by the local 


tenancies ”’ 
borough surveyor, and a period of not less than three montlis 
has clapsed land was rendered  fit- curing 


which time the tenant has neither been in occupation not 


since the 


paid any rent-—and the landlord has made all reasonabl 
efforts to communicate with the tenant and has been unebk 
to do so. Thereafter, immediate possession of the tenant’s 
former interest is vested in the landlord, who can. safely 


sell or relet the premises without fear of subsequent 


proceedings by the former tenant. 

Assuming, however, that premises fave been rebuilt and 
on completion the tenant remains still a contractual tenant, 
it remains to consider whether any assistance can be had from 
the argument of change of identity of the premises. It is 
clear from the decisions above referred to that in such event 
the tenant remains tenant of the plot of land and_ hence 
becomes tenant of whatever is built upon it. If, for exampl 
a shop is built, no difficulty will arise, for upon service of a 


notice to quit there is no dwelling-house * let as a separate 
dwelling "on the site for a statutory tenancy to atta ) 
and the tenant has no further rights in the plot or in the 
premises. But suppose a house similar in plan replaces 
the one demolished. Then the position would app to 
be that set forth above in Hill v. Weston, namely, that S 
not the extent or cost of the work which causes change of 
identity but the degree of alteration. Thus, in Langford 
Property Co., Ltd. v. Sommerfield (1948) W.N. 287, a flat in 


a block was so damaged by a bomb that the following 
Instead of containing two 


occurred when it was repaired : 
kitchen, hall and offi 


bedrooms, two reception rooms, 
it contained only one bedroom, one reception room and a 


kitchen on the site of the former hall and offices. Half of 
thre old flat had completely disappeared, Phe tenant 
contended that the old flat had not lost its identity, but had 
merely been halved, but the county court and the Court of 


\ppeal found that there was ample evidence here of 
Phat being so, it would appear that a contractual 


9 
> 


of identity. 
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tenant of the plot of land could claim possession of the new 
premises, but it would be to the landlord to charge 
whatever rent he wished (subj ct, of course, to the provisions 
of the Landlord and Tenant (Rent Control) Act, 1949), 
which would thereupon become the new standard rent. 

Phis may be compared with the result in a case such as 
Butcher 1949) 2 All ER. 1107, in which the only 


Op nN 


Solle v. 


SALE BY A SURVIVI 


CONTRIB 


Wirnin the last few months, fresh controversy has arisen upon 
the subject of a surviving joint tenant's right toconvey. Asa 
result many solicitors acting for purchasers are insisting on 
the survivor appointing a second person as trustee in place 
of the deceased joint proprietor. In all the circumstances 
it is of interest and importance to consider the matter in all 
its bearings. 

The existing view, which (backed by authoritative support) 
has been acc epted for many years past, is based Upon s. 36 (2) 
of the Law of Property Act, 1925 (as amended by s. 7 of and 
the Schedule to the Law of Property (Amendment) Act, 1926). 
rhe amended s. “ Nothing in this 
\ct affects the right of the survivor of joint tenants, who is 
beneficially interested, to deal with his legal 
not held on trust for sale.” 

The ownership of land 


36 (2) reads as follows : 


solely and 
as if it were 

[his appears to be simple enough. 
by two or more persons as joint tenants creates a statutory 


estate 


trust. Where only one of such joint tenants survives, the 
statutory 


survivor becomes the legal owner freed from the statutory 


trust automatically comes to an end, and_ the 


There can be no trust where the trustee and the sole 


You cannot be a 


trust. 
beneficiary are one and the same person. 
trustee for yourself. This existing view is confirmed by the 
decision in Re Cook ; Beck v. Grant |1948) 1 All E.R. 231, 
in which it was established that a survivor of joint tenants 
holds the land free from the trust for sale. 
Certain now that, in 
uncertainty which might exist as to whether a joint tenancy 
had been changed into a tenancy in common, a sale (by a 
surviving tenant) must be carried out by two trustees to 


conveyancers allege view o1 tli 


ensure that the purchaser obtains the protection of s. 27 of the 
Law of Property Act, 1925 (which provides that, where there 
is @ trust for sale, the purchase money must be paid to not less 
than two trustees). 

This proposition is based upon an interpretation 
supported by any decision) of s. 23 of the Law of Property 
Act, 1925. “Where land has, eithes 
before or after the commencement of this Act, become 
subject to an express or implied trust for sale, such trust shall, 
so far as regards the safety and protection of any purchaser 
thereunder, be deemed to be subsisting watil the land has been 
conveyed to or under the direction of the persons interested in 
the proceeds uf sale.”’ (The plural is significant.) It is asserted 
that s. 23 supports the proposition that a purchaser from a 
surviving joint tenant cannot safely accept a conveyance 
from the vendor alone as he (the purchaser) would not be 
purchase money to two trustees and would 


(not 


? 


Section 23 states: 


paying the 
accordingly not obtain the protection of s. 27 of the Law of 
Property Act, 1925. 

The initial error in this view is in assuming that a trust for 
sale which has ceased to exist remains notionally a trust for 
sale for the protection of purchasers by virtue of s. 23. If 


this was a correct view (which it is net) s. 23 would be incon- 
36 (2) and with the general law of trusts. 


sistent with s. 


’ 
ORS 
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substantial alterations made in repairing a bombed flat wer 


the removal of inner walls so as to subtract from a bedroom 
a space which was then incorporated into the dining-room. 
Phere, both county court and the Court of Appeal held that 
there was no change of identity and the old standard rent 


applied, 


NG JOINT TENANT 


IED 


It sets up a fictitious trust and compels a ‘trustee’ who Is 
ot a trustee to appoint another fictional trustee to convey 
property no longer subject to any trust—just in order to avoid 
any shadow of uncertainty as to whether the vendor is 
beneficially entitled to convey. It should be noted that s. 23 
is earlier in the Act than s. 36 and that there is no saving 
exception in the latter section (‘save as is herein otherwise 
provided pe 

Why is this somewhat remarkable proposition put forward ? 
Simply this. There is a possibility—remote but still a possibi- 
lity that what started as a joint tenancy did not remain a 
joint tenancy throughout the joint ownership. There might 
severance of the equitable joint tenancy which 
Answers 


have been a 
would have converted it into a tenancy in common. 
to requisitions or even a statutory declaration are deemed 
insufficient to legally establish the continuance of the tenancy 
us a joint tenancy down to the date of the sale. 


It is obvious, however, that s. 23 cannot and does not 
bear the interpretation put upon it by the contenders. The 
object of the section was to establish in writing that the 
trust for sale existed and so to protect a purchaser from 
of such a trust. In practically all cases where 


two or more persons purchase land as joint tenants beneficially 


non-disclosure 


the conveyance under which they purchase discloses the trust 
for sale and it is this which is apparently referred to in the 
words, “has been conveyed to or under the direction of the 
persons interested in the proceeds of sale.”’ 

The difficulty of proving that the joint tenancy still remains 
a joint tenancy until the joint account 
becomes absolutely entitled is appreciated. 
however, that in the absence of evidence that the trust for 
sale has ceased, a declaration could be inserted in the con- 
veyance that, by reason of the death of a joint proprietor, the 
survivor became entitled to sell as beneficial owner freed 
from the trust for sale (or that the joint tenancy had never 
at any time during the trust been converted into a tenancy 
in common), and such declaration should be reasonably 
sufficient, just as the declaration in an assent or conveyance 
by personal representatives that no previous assent or con- 
veyance of the land had been made is accepted in law as 


survivor on. the 


It is suggested, 


evidence of such fact. 

In any event, and whatever uncertainty might remain as 
to the change of the character of the tenancy, it is certainly 
wrong to twist the meaning of s. 23 into a suggested con- 
tinuance of a trust after it has come to an end and appoint 
trustees to receive the purchase money, where such trustees 
have no legal right to receive it. as it belongs toa surviving 
joint tenant who has become by survivorship absolutely 
entitled to the land formerly held on trust for sale. To 
adopt such a course is not merely stretching a point. It is 
absolutely wrong in (And to use it 
as a means of putting at rest an uncertainty is to deny the 


law and common sense. 


true meaning of the sections. 
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CONNIVANCE 


THE law relating to connivance in matrimonial cases was 
the subject of an interesting decision in Gorst v. Gorst 
(1951) 2 All E.R. 956. The parties were married in 
1945 and for some time the husband was physically unable 
to consummate the marriage. Eventually the marriage 
was consummated and a child was born in June, 1949. After 
the birth of the child the husband admitted to the wife that 
he no longer had the desire for sexual relations. In October, 
1949, the husband suggested that if he were sexually 
successful with another woman his inhibitions with regard 
to his wife would probably be cured, and added that those 
inhibitions were purely physical. The husband _ persisted 
in this suggestion notwithstanding his wife’s strong protests 
and she eventually gave her consent with great reluctance 
in October, 1949. The husband then suggested that he should 
make his attempt with the woman named, who had been 
employed where the parties were living. His wife told him 
that the suggestion was wholly abhorrent. Towards the end 
of 1949 the husband falsely told his wife that he had found 
another woman, not the woman named, but refused to 
disclose her identity. From October, 1949, to March, 1950, 
there were no attempts at sexual intercourse between the 
husband and wife. The husband then said that he had given 
up the other woman, which was in fact untrue, and sexual 
relations took place between him and his wife. Later the 
husband confessed the truth and the parties separated. The 
wife petitioned for divorce on the ground of the husband’s 
adultery and the learned judge invoked the assistance of 
the King’s Proctor under s. 10 (1) of the Matrimonial Causes 
Act, 1950, on the question of law involved as to whether or 
not the wife had, in the circumstances, connived at her 
husbanu’s present adultery. ; 

The word connivance is derived from connivere, which 
means “ to wink at.’’ It is probably heresy to say that the 
simple meaning of terms couched in a few homely words is 
more effective than several lines of legal phraseology. 
However that may be, it would be hardly proper in the law 
to use such colloquial language as “ winking at,’’ and hence 
in more correct language, connivance may be taken as 
meaning that the adultery of one. spouse has been caused 
by or has been knowingly and wilfully or recklessly permitted 
by the other as an accessory. In Churchman v. Churchman 
1945] P. 44 (C.A.) it was held by the Court of Appeal that 
it is of the essence of connivance that it precedes the event 
and, generally speaking, the material event is the inception 
of the adultery and not its repetition, though the facts may 
be such that connivance at the continuation of an adulterous 
association shows that the petitioner must be taken to have 
connived at it from the first. Lord Merriman, P., in delivering 
the judgment of the Court of Appeal in the Churchman case, 
said (at p. 52): “It is of the utmost importance to bear in 
mind that the issue is whether, on the facts of the particular 
case, the husband was or was not guilty of the corrupt 
intention of promoting or encouraging either the initiation 
or the continuance of the wife’s adultery; and that the 
court should not allow its judgment to be affected by 
importing, as principles of universal application, pronounce- 
ments made with regard to wholly different circumstances 
and so to lead to a conclusion contrary to the justice of the 
case.”’ Mere toleration after adultery has begun is _ not 
connivance but may be evidence of unreasonable delay, 
which is a discretionary bar to the granting of a decree. 
Thus, in Sfevenson v. Stevenson and Lane {1947} W.N. 83 the 


parties were married in 1914, and a deed of separation was 
entered into in 1927. The husband filed a petition in 1928, 
which evoked cross-charges of adultery by the wife. No 
further steps were taken in that petition until it was dismissed 
in February, 1939. By 1932 an agreement had been reached 
by which the husband, who was a merchant seaman, was 
able to stay at his wife’s house in order to see the children 
when he returned from his ship. On 9th December, 1938, 
the husband filed a petition alleging his wife’s adultery from 
1932. The wife admitted the adultery and pleaded connivance. 
It was found as a fact that by 1933 the husband knew of 
his wife’s adultery and that, by 1935, he was on civil terms 
with both his wife and the co-respondent, who were then 
living together, when he went to visit the children. 
Hodson, J., said that he was satisfied that the petitioner 
did not know of the adultery when it first took place in 
1932 and, although he tolerated it later, he had not connived 
at its inception. The learned judge found that there had 
been unreasonable delay, but in all the circumstances 
exercised his discretion in the petitioner’s favour and 
pronounced a decree of divorce. 

Probably the most interesting question of all is whether 
connivance in adultery of a spouse with A bars the granting 
of a decree where the same spouse subsequently commits 
adultery with B. In other words, is it correct to say, ‘“‘ Once 
connivance, always connivance’’? The answer to. that 
question has remained in doubt for many years, which is not 
surprising when reference is made to Gipps v. Gipps and Hume 
(1864), 11 H.L. Cas. 1. In that case the co-respondent in 
the second petition was the same man as was cited in the 
first petition, which the husband had abandoned. In the 
course of his judgment Lord Westbury, L.C., said (at p. 13) 
“Tf a husband is proved to have connived at the adultery 
of his wife with A, he cannot obtain a dissolution of marriage 
on account of her adultery with B; nor, if he has connived 
at adultery committed by his wife with a particular person 
at one time, can he complain of adultery committed with 
the same person at a subsequent time.’’ However, the above 
proposition was only oditer ; in fact, Lord Chelmsford said 
(at p. 29): “It is unnecessary to express any opinion 
as to the right of the husband to complain of the adultery 
of his wife with another man, after such a bargain made to 
silence his complaint of prior adultery. I confine myself 
to the case before me.’’ The doubt on this point has been 
refreshingly removed by Karminski, J., in Gorst v. Gorst, 
to which we now return. It being found that the wife gave 
her consent most reluctantly to her husband’s adultery, 
the question then arose whether a petitioner could give a 
consent to adultery excluding a person or class of persons 
and thereafter escape a finding of connivance if the adultery 
had been committed with those excluded? His lordship 
said that once a connivance had been found, the court must 
investigate all the circumstances, including the lapse of time 
before the adultery, and then decide whether or not the 
connivance /iad spent its force before the subsequent adultery 
had been committed. Karminski, J., said that he would not 
follow dicta in Gipps v. Gipps and Hume, supra. On the 
facts of the present case, the learned judge found that the 
petitioner (the wife) had withdrawn her consent to het 
husband’s adultery and forgiven him his past adultery and, 
as he was satisfied that the petitioner had not connived at the 
(later) adultery, he pronounced a decree accordingly. 

M,. 
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ESTATE AGENT’S COMMISSION: PRINCIPLE OR 
CONSTRUCTION ? 


THE decision of the Court of Appeal in Boots v. FE. Christopher 
and Co., 
terms of the contract between the 


reported at p. 788, ante, deserves careful study. The 
vendor and the estate 
agent were to be found in two letters. In the first, the agent 
wrote to the vendor as follows: ‘‘ In the event of you now, 
or in the future, instructing us to find a purchaser for your 
business, our usual terms are that no commission is payable 
until a person who is able and willing to purchase on terms 
agreed to by you has been introduced by us.’’ In a second 
letter the agent wrote to the vendor saying: ‘‘ We would 
confirm that only in the event of our finding you a 
at such lower figure 


purchaser at the price of £2,500... o1 
as may be accepted by vou, our commission would be at 
the rate of five per cent. of the total purchase price obtained, 
and no other charges whatsoever.” 

Now It has been decided in more than one recent case that 
in contracts to pay commission to an estate agent on the 
introduction of a person “able and willing ”’ to purchase 
the primary condition is satisfied when a person has been 
introduced who enters into a binding contract with the vendor 
to purchase the property (see, e.g., Graham G ite), 
Ltd. v. Oxlade 1950 2 K.B. 257). As will be seen, this 


Scott (Southeate) 


condition was satisfied in the present case, but the principal 
question was of a different kind from that which has been 
discussed in the recent cases of which the case last cited 
was an example. In the present Case the agent introduced a 
purchaser, who entered into a binding agreement with the 
vendor to purchase and paid a deposit tothe agent asstakelulder, 
but subsequently repudiated the contract and authorised 
the agent to pay the deposit to the vendor. The question 
which arose was whether the agent was in the circumstances 
entitled to deduct the amount of his commission from the 
deposit before paving it over to the vendor. Stable ac. 
decided that the agent was so entitled (see the report ol his 
decision at p. 354, ante), but this decision has now been 
overruled. 

The decision of the Court of Appeal was unanimous, but 
the approach of the individual members of the court to the 
problem before them reveals some interesting points of 


divergen es 


Somerveil, ia, treated the problem as mainly 
} 


one of construction. In his view the two letters from the 


agent to the vendor had to be read together and the important 
words for the purpose of the dispute were the percentage 
of the total purchase price 


as and when the purchase price was 


obtained that meant that 
the commission was due 


obtained,” 1.e., received. Hodson, L.J., expressed a very 


similar view he avreed that the eXpressiol obtained 


1 


in this context meant “ obtained on completion.” On thus 


construction of the contract between the parties it was 


quite clear that the agent was not entitled to commission, 
unless he could say that the non receipt of thy pure hase price 
was due to some act on the part of the vendor. This the agent 


sought to establish br ireuinys that it was the vendor tion 
iad f 4] 


in accepting the purchaser’s repudiation of the contra 
which had resulted in the purchaser's failure to complete and 
pay the purchase price, and that it had been the duty of the 

ndor to get the price in by instituting proceedings inst 


the purchaser either for specific performance or for damages. 
But it had been held by the Court of Appeal in Bening field ' 
Kynaston (1887), 3 T.L.R. 279, in similar circumstances, 
that a vendor is under no duty to bring an action against a 


purchaser for the purpose of enabling his agent to earn his 
commission, but that he is entitled to accept the deposit, 
and this argument did not, therefore, avail the agent in this 
case. Beningfield v. Kvnaston was also a case of construction : 
“ The primary question was what was the contract 
there the contract was to pay commission out of the purchase 
money. It was not to pay commission if a purchaser was 
found, whether he completed or not " per Bowen, L.J., 
at 3 T.L.R., p. 280. 

Denning, L.J., concurred with the views of the other 
members of the court and he also treated the question before 
him as a matter, primarily, of construction of the contract. 
But his treatment of this question ts significantly different. 
The learned lord justice thought it plain that the commission 
was only payable when the purchase price was paid: “ The 
words ‘ total purchase price obtained’ in the second letter 
from the agent to the vendor only express what would 
otherwise be implicit in the words ‘ finding a purchaser ’ 

These words are very similar to those used by the learned 
lord justice in McCallum v. Hicks 1950) 2 K.B. 271, at p. 274, 
to the effect that when an ordinary house owner goes to a house 
agent and asks him to find a purchaser, that means that the 
agent is to find a person who will actually complete the 
purchase, “it being understood that the agent’s commission 
If it be true, then, 
that in a contract between a vendor and a house agent to 
find a purchaser it is implied that commission will only be 
payable out of the purchase money, as and when it is received 


is to be paid out of the purchase price. 


on completion of the purchase, the result of the present case 
would have been the same if the contract between the parties 
had been found in the first of the two letters from the agent 
to the vendor (subject to the rate of commission being there 
fixed), without the assistance of the second letter. But this 
was not the view of Somervell, L.J., who derived assistance 
in the construction of the contract from the terms of the second 
letter, and in this he was apparently followed by Hodson, 
L.J. The question is really this: Are cases of this kind to be 
decided put on the construction of the contract between the 
parties, each expression being given its due weight in the 
light of the not inconsiderable number of authorities on the 
construction of this type of contract ; or are certain words 
eg., “ purchaser ’’) to be regarded as importing, by their 


iat Commission is to be 
Either 
essentially one of construction, but if the 


mere preset further terms (e.g., 


payable if) Oo} the pur hase price when received) 4 
way the matter is 
second method is the right one, what is originally a question 
of construction ends by being elevated to something very 
like a rule of law. 

There is another point of interest in the present. case. 
The vendor had not received the purchase price, but having 
regard to the well-known rule that a deposit given in circum 
stances such as existed here has more than one charac teristic, 
and that one of its characteristics is that it is a part-payment 
of the purchase price (see, e.g., Soper v. Arnold (1889), 
14 App. Cas. 429, 435), it seems unfair that the agent should 
not have obtained his commission on that part of the purchase 
The difficulty 


in this respect was that the agent had claimed commission 


price represented by the amount of the deposit. 


on the full purchase price, no more and no less, and the question 
whether he might, on another form of claim, have been 
entitled to something less than that was not open to him 
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to argue at the hearing. But it is by no means certain that 
even if the agent’s claim had been put forward alternatively as 
a claim to commission either on the full purchase price or on 
some other basis, such a claim would in fact have succeeded. 

There is apparently no precise authority on the point. 
In Bentugfield v. Kynaston, supra, the defendant had agreed 
to treat the deposit as part of the purchase price and to pay 
commission on it, and it was therefore unnecessary to decide, 
as a substantive question, whether a forfeited deposit is part 
of the purchase money or not. On principle, it would seem 
not, for after the contract had been repudiated and the 
repudiation accepted it is impossible to speak of any purchase 


money as an existing factor, and there are considerable 
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grammatical and logical difficulties in the concept of a part 
of a non-existent whole. 

But whatever the true position may be in this respect, 
it is certainly quite reasonable to provide expressly, if the 
opportunity occurs, for payment of commission on the 
amount of the deposit in the event of the contract being 
repudiated by a purchaser found by the agent, and the vendot 
accepting the deposit as compensation for the repudiation. 
If estate agents used a common-form contract in their dealings 
with their clients such a provision would no doubt be incot 
porated in its conditions, but as estate agents’ contracts ar 
usually home-made, often by correspondence, matters of this 
kind tend to be left at large, to the great benefit of the legal 


profession. “oN Pry 


LOSS OF GOODWILL : 


“ TECHNICALITIES ” 


Tue plaintiff tenants in British and Colonial Furniture Co., 
Ltd. v. William MelIlroy, Ltd, (1951), 95 SoL. J. 803, do not 
appear to have read, or alternatively to have heeded, a warning 
to be found in the late Mr. Merlin’s “ The Landlord and 
Tenant Act, 1927.” Dealing with notices of claims for 
compensation for goodwill which, says s. 4 (1), are to be made 
in “‘ the prescribed manner,” he observes: ‘‘ Care should be 
exercised in drafting these notices, as a great number of valid 
claims have failed solely on account of technical mistakes in 
these documents.”’ Crede experto! Mr. Merlin was one of 
the Referees under the Act. 

The prescribed manner : this, by s. 25 (1), means prescribed 
by County Court Rules, except that, in relation. to proceedings 
before the High Court, it means prescribed by rules of the 
Supreme Court. The effect is that a tenant who wishes to 
claim for goodwill (as the Act calls it ; 
compensation for loss of goodwill might be more accurate) 


compensation 


has to consult rules of court long before proceedings can be 
commenced, if they are to be commenced ; for the claim has 
to be notified within a month of his receiving notice to quit, 
if the tenancy is a periodic one, and at least twelve montlis 
before it expires, if it is a tenancy for‘a fixed term. In both 
cases the rules (County Court Rules, 1936, Ord. 40; R.S.C., 
Ord. 53b) require, tnter alia, “if compensation is claimed, a 
statement of the amount claimed.”’ 

In the recent case the plaintiffs, on being given notice to 
quit by the defendants, their landlords, had served two 
in the one they claimed compensation for goodwill 
4, in the other a new lease in lieu of compensation 
under s. 5— which does not require the notice to be given in 
“ the manner. The claim for 
monetary compensation omitted to state how much money 


notices : 
under s. 
preseribed ”’ notice of a 
was claimed, and though the amount was specified in the 
originating summons which they subsequently issued in the 
High Court under the aforementioned R.S.C., Ord. 53p, 
Donovan, J., held (a preliminary point of law having been 
taken) that the omission was fatal to the claim for compensa- 
tion in money. The learned judge said that the question 
was not one of “ pure” technicality, as it was material for 
the landlords to know the actual amount claimed, though 
possibly this might be indicated otherwise than by naming 
an actual figure. 

Those with long memories may recall that, when the Act 
was a Bill and came before the House of Lords, Lord Carson, 
in opposing it, referred to the vast amount of litigation which 


it would occasion. In practice, I think it may be said that 
What has happened has been that a vast number of threats, 
of litigation have led to the 
or payment of compensation without recourse to 


actual and implied, erants o 
new leases 
the courts. 

do not usually govern the conduct of people who 
are not litigants, thr 
claimed (it was not suggested that they 
though matter rather 
preseribed) are designed — to 


} 


Which provokes the thought that, while rules 


ol court 
provisions for stating the amount 
were «ultra 

than manner might be said to b 
reduce the 


landlord, if not prepared to 


probabilit Ol 
proceedings being taken: thi 
pay the sum asked, can at least treat the figure, ior hag line 
asking ’ 


purposes, as an ; 
The defendants further contended that the omission also 


price. 


debarred the plaintiffs from pursuing their claim for a new 
lease, a condition precedent to the grant of such being that 
the tenant should prove that he “ would be” entitled to 
monetary compensation (s. 5 (3) (@)). But this contention 
failed, failure to 
claim in due form and inability to prove that, if the claim 


had been made in due form, the “sum which could be 


Donovan, J., distinguishing between a 


awarded .... would not compensate him for the loss he would 
suffer if he removed to and carried on his trade or business 
in other premises.” When, as it were, one has to show what 
would happen “if,” 


“if” can or cannot 


it does not matter whether what follows 
happen. But the 
that the tenants had to score boundaries or not 


result meant, one 
might sav, 
at all. 
The decision calls attention to the peculiar and unsati 
factory state of affairs revealed by eae 1V) j 
1934. 1 W.B. 64 (C.A.). In that case the tenant had claimed 
and alternatively compensation in money, in the 
found in 


Simpson 


a new lease, 
Chere is, perhaps, little support to be 
\ct for the proposition that a tenant 
must elect which to claim ale rather briefly 
rument to that effect aside : \lternative and 
inconsistent claims are common both in the High Court and 


same form. 
the wording of the 
and Scrutton, L.. 
brushed an at 


in the county court.” But there is more to it than that \n 
examination of ss. 4 and 5 shows that under the one tli 
tenant’s claim matures when and not before he quits. the 
holding at the termination of his 

Metropolitan Properties ( Ltd. 1932) 1 K.B. 314 decided 


that proceedin: s under that section could not be commenced 


tenancy, and Swiuth v. 


] 


till those events had happened 
application to the tribunal must be made (by either party) 


While under the other the 
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not less than nine months before termination or, where the 
tenancy is terminated by notice, within two months after 
the service of the notice. Some criticism has accordingly 
been levelled at Smith v. Metropolitan Properties Co., Ltd., 
supra: atenant’s claim for a new lease may fail for reasons 
other than inability to prove inadequacy of monetary 
compensation ; in certain cases, it is true (landlord requiring 
premises for occupation, intending to pull them down, 
possession required for redevelopment scheme purposes, new 
lease inconsistent with good estate management) the tribunal 
may conditionally fix an amount to be paid if the intention 
is not carried out; but there can be a failure for other reasons, 
and then, as Somervell, L.J., pointed out in Butlins, Ltd. v. 
I'ytche 1948 1 All E.R. 737 (C.A.), though it may not be 
necessary for a tenant to institute proceedings before the 
time when the lease will normally expire, such a course is 
obviously desirable. But if he is entitled to make the 
alternative claim under s. 4, he finds that he is precluded 
from making it in the same proceedings, and has to start 
a new set of proceedings after the term has ended and he has 
left the premises. And the learned lord justice observed 
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that the position ‘‘ might well receive the attention of those 
concerned.” 

The “ mere technicality ’’ reproach was first heard, in cases 
under the Act of 1927, in Donegal Tweed Co. v. Stephenson (1929), 
73 SoL. J. 367, when a tenant sought in vain to obtain an ex- 
tension of the two months’ period within which (when a periodic 
tenancy is determined by notice) application must be made 
for a new lease, as mentioned above. Similar considerations 
would apply as in the case just decided ; indeed, it is significant 
that s. 5 (2) entitles either the landlord or the tenant to make 
the application ; the landlord, having received the notice of 
claim under subs. (1), may be anxious to know where he 
stands. And more recently, in Kerridge vy. Lamdin {1950 
2 All E.R. 1110 (C.A.) (in which part of the argument 
advanced for the tenant was that the Act was designed for 
the protection of tenants), when it was held that the two 
months’ period ran from the date of the notice to quit and not 
from the date of the notification of the claim, it was virtually 
agreed that for the reasons stated in Donegal Tweed Co., Ltd. v. 
Stephenson no extension could be granted once the tenant was 


out of time. 


HERE AND THERE 


JUST A LITTLE BILL 


I see that Dr. Edith Summerskill, relieved, for the moment, 
of any direct share in the formulation of our collective destiny, 
has found an outlet for her bustling and bristling energy in 
the promotion of a Bill for the Further Discouragement of 
Matrimony. I will not pledge myself to a perfectly accurate 
recollection of the short title, but that appears to be the 
inescapable underlying implication of its proposals. 
Superticially they have that ingenuous plausibility that can 
so often be produced by an abstract proposition diifting 
in an intellectual vacuum quite irrespective of the human 
actualities to which it is to be applied. They are briefly 
(a) to give wives (all wives) a legally enforceable claim to 
a proportion of their husbands’ earnings and (b) to give them 
by law a proprietary share in the matrimonial home. (I hope 
I have got it right.) And what (so long as you keep safely 
in the raritied regions of theory) could be more proper than 
that? If at this point anyone looks doubtfully down his 
nose, it is easy enough to point out that a married woman 
renders services and therefore should be remunerated, that 
she is a partner and should therefore have an ascertainable 
interest in the partnership assets. It is quite another matter 
tov wonder what sort of a wife would be consumed with over- 
mastering anxiety that her status vés-d-v¢s her husband should 
conform to the relationship between Brown and Polson or 
between Mappin and Webb. One may also doubt whether, 
put with the bald lucidity of a legal exposition, the proposition 
that their essential status is an amalgam of salaried house- 
keeper and first mortgagee would appeal to a class who have 
hitherto in general practice acted confidently on the 
assumption that they were mistresses in their own homes. 
The thing perhaps may be more easily seen in perspective if 
translated into the terms of a slightly less controversial 
relationship. It is obviously desirable that parents should 
provide generously for their children and that children in 
their turn should give aid and comfort to their parents in 
their declining age. So let’s put it all on a sound accountancy 
basis. ‘‘ No, Johnny, you cannot have that box of soldiers ; 
you are already overdrawn this month on the proportion of 
my earnings to which you have a legal claim.”’ “‘ Permit me, 
iny dear Daphne, to present you with my annual accounts in 
relation to your good self. You may check the items: board, 
lodging, clothing, schooling, a fortnight at Westcliff, birthday 


and Christmas presents. On the other side of the balance 


sheet there is allowance for domestic assistance rendered by 
you less an agreed deduction representing your own interest 


in and enjoyment of the result. You will observe that you 
are still very considerably in my debt and accordingly, when 
I reach the age of sixty, I will have a legal claim on a proportion 
of your then income by way of repayment.” 


ECONOMIC MAN AND WOMAN 


[HERE is, we are assured, a creature known as “‘ the economic 
man,’’ but no one, so far as we are aware, has yet claimed to 
have encountered his counterpart, ‘‘ the economic woman,” 
still less to have proposed marriage to her. Should 
Dr. Summerskill’s bill find a place on the Statute Book the 
fun of adjusting their domestic relations should be fast and 
furious. One can approach the matter in so many different 
ways. there is the orthodox trade union reckoning for 
one—laundry work, kitchen work, domestic work, all assessed 
at appropriate rates with miscellaneous additional services 
dealt with, according to their nature, in terms of overtime, 
night shift and danger money. Some obscurantist and 
reactionary husbands might attempt to hold out for an 
accounting based on actual benefit to themselves. ‘‘ My 
dear, I like a house to look lived in, and I wish you wouldn't 
spend so much energy dusting and polishing the place. I’m 
damned if I'm going to pay you for the time you spend on it.”’ 
‘My darling, you've burnt the dinner again. On a quantum 
meruit you really can’t expect me to pay for a meal like this.”’ 
These are, of course, only the fringes of the least complicated 
aspects of an eternal problem which none but the most 
simple-minded could imagine can be solved by the easy 
arithmetic of a slate club share out. Does anyone imagine 
that, once the husband and wife have reached the point of 
“having the law” on each other and invoking their legal 
rights and the arbitration of strangers, the marriage has not 
already broken down ? Remunerate a wife, if you like, as if 
she were a housekeeper, but then she must be prepared to be 
sacked like a housekeeper or be allowed to give notice like 
a housekeeper. Give her partnership protection, if you like, 
but then you must be prepared to dissolve the relationship 
by the ordinary rules of partnership. You cannot justly 
strengthen the hand of the wife against the mean husband 
who does not fulfil his economic obligations, without 
correspondingly strengthening the hand of the husband 
against the idle or malicious wife who does not fulfil her 
domestic obligations, or even against the « harmingly ineffective 
wife who, in the misty romantic English way with marriage, 
believes that her own beautiful personality is dowry enough 
to bring into the hotchpot of the matrimonial assets : 
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“For useful work I’m much too weak and gentle: 
It’s quite sufficient that I’m ornamental.”’ 


GENERAL OVERHAUL 
THE economic preoccupation of the present time is quite 
capable of trying to confine and constrict the elemental 
passions, the infinite emotional and practical variations of 
the married state, within one standardised economic straight- 
jacket. But if Dr. Summerskill is determined to settle 
finally and completely the future relationships of Adam and 
Ive, of Abelard and Heloise, of Othello and Desdemona, of 
Mr. and Mrs. Bennett and Dr. and Mrs. Dale, she may as 
well tackle the job completely and as a whole and not at one 
point only. Here are a few other points that need adjust- 
ment. <A wife’s property and earnings during marriage 
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remain her own absolutely. If she is earning (not nowadays 
a fantastic hypothesis) she is under no legal obligation to 
contribute to the upkeep of the matrimonial home. Het 
husband is still obliged to support her although she may 
both neglect her domestic duties and pocket her earnings. 
Should he injure her property he is liable to her in damages, 
while in the converse case he has no remedy against her. 
She can pledge his credit for necessaries without his 
knowledge. His goods are liable to be distrained to pay 
her income tax. In the event of a divorce he must pay into 
court an amount sufficient to cover her costs, even when he is 
the petitioner, and after a divorce as much as one-third of 
his income may be decreed to her. If we must tidy up the 
law of husband and wife, let’s at least make a job of it. 
RICHARD Ror, 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


The “ Assistant Solicitor ” 

Sir,—The protest by Mr. R. C. Fitzgerald in your last issue 
seems a trifle meticulous. 

The use of the word “ assistant ’’ appears in pari materia with 
the term, or calling, assistant town clerk, and does not appear, 
even to the lay mind (which possesses countless vagaries) to 
connote qualification in a derogatory sense. 

An illustration in point may be found in French law and 
practice, where a fully qualified man, until he acquires one of the 
limited number of charges (or practices) of his own, merely is 
entitled to be described, apart from any degrees or diplomas, 
as an “ aspirant ’’ to the law. 

J. A. Howarp-WatTson, 
Live rpool, 


Our Customs Laws 


Sir,—It is probably not known by thousands ,of people who 
visit the Continent for their summer holidays—whether they are 
lawyers or not—that articles which they may bring back and 
which are on the list of prohibited goods and dutiable, such as 
cameras and accessories, as well as many other articles familiar 
to travellers as being dutiable, are subject to immediate forfeiture 
as soon as the ship on which they return to England arrives 
within the port, or for that matter, under the Customs Act, they 
may even be forfeited within certain limits off the coast. 
However, it was a surprise to me, in defending a man against 
fraudulent evasion of duty and purchase tax on landing and 
arrival at the baggage counter, to learn that, although I secured 
his acquittal, his goods were forfeited because he had arrived in 
the port and had thereby “ imported ’’ and “ unshipped ’’ the 
goods (which were on the prohibited list) under the Import, 
Export and Customs Powers (Defence) Act, 1939 (an Act passed 


4 


for the war emergency and sfi// in force), contrary to that Act 


and s. 177 of the Customs Consolidation Act, 1876. The chairman 
of the justices was reluctant to order forfeiture and indicated 
that they were not going to do so until at the last moment the 
construction of the word “ import ’’ was brought to their notice 
by the Customs’ solicitor as being defined under s. 40 of the 
latter Act, with the above consequence. 

According to a local news report, the chairman said: “ It seem 
that Customs officers can, if they wish, go straight on to the 
vessel before the owners of the goods can do anything and say 


“these things are forfeit.’ We consider that unreasonable, but 
it seems within the law of this somewhat antique Act. The 
goods were technically liable to forfeiture because the ship had 


come into port,’’ and that “‘ they could see no escape from the 
order for forfeiture ’’ asked for by the Customs, although, he 
said, it ‘“‘ was entirely inconsistent with the established practice 
of Customs officers.”’ 

Apart from the fact that the emergency legislation ought to 
be brought to an end without delay, the law relating to residents 
of or visitors to this country being liable to have their goods 
forfeited because of the definition in the Act is wholly unjust, 
and, incidentally, it will be seen from the wording of the Act 
that it relates rather more to cargo on vessels arriving in port 
than to personal belongings, as it was obvious that it was not 
intended for the latter, and in this ‘‘ modern age’’ it is about 
time the Act was renovated and that there was a direction that 
there should be no forfeiture whatsoever incurred when no 
oftence under the other section has been established. 

I think some publicity to this matter of general interest ought 
to be given. 

J. T. Go_psmitu. 
London, E.C.4. 


PS.—It is fair to say that on representations I hav ce 
made, the Customs have agreed to release the goods on payment 
of the duty or securing same or arranging to re-export to the 
man’s native country. 


REVIEW 


Ranking, Spicer and Pegler’s Executorship Law and 
Accounts. 18th Edition. By H. A. R. J. Wirson, 
F.C.A., F.S.A.A. 1951. London: H.F.L. (Publishers), 
Ltd.: Sir Isaac Pitman & Sons, Ltd. 30s. net. 


When a book on a professional subject has gone through 
seventeen editions during the course of more than fifty-five 
years, it can be accepted as fulfilling the requirements of 
successive generations of readers. To accountants, bankers 
and all connected with corporate trustee work it will be 
sufficient to record the appearance of a new edition of this 
work, from an earlier edition of which they learned, in their 
student days, the general principles of probate and death 
duty law and the administration of estates, and also the 
accountancy necessarily connected therewith. This edition 
has again been brought up to date by the skilful and experienced 
hand of Mr. H. A. R. J. Wilson, who has been editor for the 
past twenty years. Since the previous edition, legacy and 


succession duties have been abolished and the treatment of 
these subjects has been relegated to an appendix, 
set free being utilised by an entirely new chapter on the law 
relating to trusts and trustees, contributed by Mr. C. N. Beattie, 
LL.B., barrister-at-law. In maintaining, as it does, the high 
standards of accuracy and lucidity set by its predecessors, 
this edition will prove indispensable for students of the 
professions mentioned and a valuable work of reference to 
those already engaged in their practice. 


the space 


Outside this sphere, and in solicitors’ offices in particular, 
this book is perhaps less well known than its merits deserve. 
Especially in the case of estates of modest size, solicitors 
are usually obliged to prepare their own executorship and 
trust accounts without help from professional accountants. 
They are also frequently called upon to examine and investi- 
gate accounts prepared by others. In this book they will 
find a thoroughly practical system of accounts with the 
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appropiate books fully and clearly described. Tlie forms 
of accounts are adaptable to estates of all sizes and there 
are comprehensive sets of examples. The use of proper 
ledger accounts certainly makes the final accounts more 
intelligible to beneficiaries and provides a more ready check 
than the single entry system commonly adopted in the case 
of trust accounts. In addition there is an excellent chapter 
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on the investigation and audit of executors’ and trustees’ 
accounts, with a step-by-step outline of the procedure to be 
followed. 

linally, a word of praise for the printers and publishers 
for having produced such a well-bound volume, attractively 
printed on good quality paper with wide margins, and at 
so reasonable a price. 


NOTES OF CASES 


COURT OF APPEAL 
INDEMNITY: LIABILITY OF THIRD PARTY 


Another v. Prothero Steel Tube Co., Ltd. ; 


L. Dainty, Ltd., third parties 


Bott and 


Denning and Hodson, L.JJ., and Vaisey, J. 
2nd November, 1951 
Appeal from Humphreys, J. 

The third parties contracted with the defendants to paint 
travelling cranes in the latter’s factory. While the work was 
in progress one of the cranes moved unexpectedly of its own 
weight and workmen employed by the contractors were injured. 
The contractors had given the occupiers an indemnity against 
claims for injury arising out of the execution of the work, but 
nothing was to render the contractors liable for injuries arising 
by reason solely of the negligence or default of a person in the 
employment of the occupiers. Before the work was begun the 
defendant occupiers’ foreman told the contractors’ foreman in 
answer to his inquiry that the cranes were safe. Humphreys, J., 
held the occupicrs liable as invitors in respect of the injuries to 
the workmen as invitees, and decided against them also under 
the indemnity clause as against the contractors, whom the 
defendants had brought in as third The defendant 
occupiers appealed on that issue only. 


parties. 


that the indemnity 
reason of the 


was clear 
solely by 


DENNING, L.J., said that it 
operated unless the accident arose 
negligence or default of the It had been contended 
for them that it arose by reason of the contractors’ negligence. 
The breach of duty suggested was the failure to use reasonable 
care in laying out the work properly so that the workmen could 
do their work properly (see Whithy’s case [1947. 1 K.B. 918, 
at pp. 926-927). It suggested that the contractors wert 
negligent in not taking proper steps to see that the crane was 


Oct upiers. 


Was 


rendered immovable. But the foreman of the contractors had 
asked the foreman of the occupiers if the travelling crane was 
safe, and had been told that it was ; that 


and on the faith of 
assurance the men went to work. The contractors’ foreman had 
asked the question on behalf of his employers. Was that a 
sufficient Did the employers, the contractors 
discharge his lordship) thought 


take 
to their men He 


ste p to 


their duty 


that they did. The contractors had no right to interfere with 
the mechanism of this crane or to put on the brakes: that was 
essentially the province of the occupiers of the factory. The 
defendant occupiers had conceded that the only steps which 
the contractors should take would be to make inquiries whethe1 
the crane had been rendered immovable. That being so, they 


had done all that could be expected of them by making the 
inquiry through their foreman and getting the assurance that 
the crane was safe. The trial judge was right in finding that thx 
contractors were not guilty of any negligence. 

Appt al dismiss¢ d. 


and P. M. O’Connor 
K.C., and H. J. 
Son, Birmingham). 


Hopson, L.J., and Vaisry, J., concurred. 


APPEARANCES: Tyristram Beresford, K.C.., 
(Hex iit, Woollacott « Chown);: H.TI. Nelson, 
Garvard (Bervymans, for T. Haynes Duffell & 


vorted by R. C. Catpurn, Esq., Barrister-at-Law 


KING’S BENCH DIVISION 


INJURY TO WORKMAN UNLOADING SHIP: DISPUTE 
BETWEEN STEVEDORES AND SHIPOWNERS 
T. F. Maltby, Ltd. v. Pelton Steamship Co., Ltd. 
Devlin, J. 19th October, 1951 

Action > 

The plaintiff stevedores were unloading the defendants’ ship. 
Their foreman fixed a block and pulley to a lamp-holder on the 
ship. Owing to rusty bolts, the lamp-holder gave way and the 
block and pulley fell on to and injured one of the stevedores’ 
workmen, whose claim for damages they settled for £125, which 
they now claimed from the defendant shipowners. The indemnity 
in the unloading contract provided that the stevedores should 
use reasonable precautions and ‘‘ not use improper or inadequate 
gear.” 

DEVLIN, J., found that the stevedores’ foreman was negligent 
in fixing the block and pulley to the lamp-holder, so that they 
were legally liable in damages to the injured workman. The 
shipowners could not rely on the foreman’s negligence as showing 
lack of reasonable precautions (see Woolfall and Rimmer, Ltd. v. 
Moyle (1942. 1 IX.B. 66). The true interpretation of the contract 
was not that the stevedores through their foreman should not 
use improper gear, but that they should not do so ‘“You’’ meant 
the owner of the business only, and did not embrace all his servants 
’ must therefore be given the wider meaning, 
not of physical use but of use in the business. But use in the 
business did not necessarily include use of gear which did not 
belong to the owner of the business and was only incidentally 
made use of by one of his servants lhe question was whether it 
could properly be said that the lamp-holder was gear used by the 
-vedores as owners of the business in the course of their 
It was possible to argue that such gear was limited 

o which belonged to the business, and, if that were so, then 
clearly the lamp-holder was excluded ; but the shipowners pointed 
out that there might well be gear hired by the stevedores, or that 
they might make use of gear which was provided by the Port of 
London Authority, for example. The alternative view would 
be to say that, at any ,rate, “ ’ was not intended to include 
ship’s gear; that the omission of the word “ your ”’ before the 
when it occurred for the second time must not 
have too much stress placed on it, this being a business document ; 
and that “ geat there included and covered only the gear 
+ owned by the stevedores or hired by them for 
the purposes of their business. He (his lordship) need decide 
facts of the case required; and they required 
him only to give an answer to the broad question whether, in 
the business sense of the word the plaintiff company 
as owners of the business could be said to have been using the 
as part of their gear which was made use of by the 
He thought that they were not 


and agents. ‘‘ Use’ 


plaintiff ste 
business 
to geal 


veal 


Ss eilthel 
no more than the 


use,”’ 


lamp-holdet 
foreman in the circumstances 
Judgment for the plaintifts. 
APPEARANCES: FR. M. Everett (Gardiner & Co.) ; 

K.C., and W. G. Wingate (Botterell & Roche) 
Reported by R. C. Cacsurn, Esq., 


M. Berryman, 


Barrister-at-Law.] 


STATUTORY INSTRUMENTS 


Cotton Industry Development Council (Amendment) Order, 
1951. (S.I. 1951 No. 2173.) 

Flour (Amendment No. 2) Order, 1951 (S.I. 1951 No. 2198.) 

Kirkcaldy Corporation Water Order, 1951 (S.I. 1951 No. 2197 
(S. 106).) 

Meat (Rationing) (Directions) Order, 1951. (S.1. 1951 No. 2204.) 

Police Pensions (Scotland) lKegulations, 1951 S.1. 4951 


No. 2189 (S 


105).) 


Stopping up of Highways (Herefordshire) (No. 2) Order, 1951. 
S.I. 1951 No. 2182.) 

Stopping up of Highways (Leicestershire) (No. 2) Order, 1951. 
(S.I. 1951 No. 2181.) 

Stopping up of Highways (Wiltshire) (No. 11) Order, 1951. 
(S.1. 1951 No. 2183.) 

Whaling Industry (Ship) Kegulations, 1951. (S.1. 1951 
No. 2171 
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POINTS IN PRACTICE 


SERS are anst 






CUuestions from solicitors who are REGISTERED ANNUAL SUBSCRIE 
any member of the staff, are responsible for the correctness of the replies g 


Purchase of Trust Property—EXECUTOR RENOUNCING 
APPOINTMENT OF WIFE AS TRUSTEE 

Q. A by his will dated in 1950 appointed B and C to be 
executors and trustees thereof and directed that all his estate, 
including Blackacre, be sold and the proceeds divided among the 
children of B and the children of D. A has died and the children 
of B and of D are all under the age of twenty-one years. B has 
not intermeddled with the estate and has intimated that he 
renounces probate thereof. Probate has not yet been applied 
for by C. C has caused Blackacre to be offered for sale by 
newspaper advertisement by private treaty, and B has made the 
highest offer therefor. C is now to prove the will and convey to 
B as personal representative of A. If this is done, will the title 
to the property be open to query on any future sale? If so, 
what steps must be taken to ensure that the title will be in order ? 
It is appreciated that C, following the issue of probate to him, 
will have to appoint a new trustee to act with him; would 
there be any objection to the wife of B being so appointed 

A. If B renounces probate without intermeddling in any 
way with the sale we see no objection to Blackacre being sold 
to him, particularly in view of his being the highest offer after 
advertisement. In Clark v. Clark (1884), 9 App. Cas. 733, it 
was held that where a personal representative has not proved 
the will he is not disabled from purchasing the assets of the 
testator and the title will not be impugned by any such purchase. 
As a sole proving executor has full power of sale and capacity 
to give a good receipt for the proceeds of sale (Law of Property 
Act, 1925, s. 27 (2), as amended by the Law of Property 
(Amendment) Act, 1926, Sched.), we see no reason for the 
appointment of an additional trustee for the purpose of the 
sale to B, but if such appointment is made we consider that to 
appoint B’s wife would be highly undesirable. Although there 
is no absolute rule against the purchase of trust property by the 
spouse of a trustee (Burrell v. Burrell (1915) S.C. 333) the decision 
in John v. Jones (1876), 34 L.T. 570, where a sale by an 
administratrix to her son was set aside on the ground of relation- 
ship, shows that an appointment of such a kind, is liable to be 
carefully scrutinised by the courts and is to be avoided if possible. 
There is, however, no objection to B’s wife being appointed a 
trustee of the proceeds of sale, after completion of the purchase 
by B. 


Property Held on Trust for Parish Purposes —- TRANSFER 
ro DIOCESAN BOARD OF FINANCE—BOARD’s POWERS OF CONTROL 
Q. I am acting for the personal representatives of the last 
surviving trustee of a charitable trust created by two deeds of 
conveyance dated respectively 31st December, 1925, and 
11th October, 1947, under which the site of a parish church hall 
and land adjoining upon which a hut used for parish purposes 
has since been built were respectively vested in two separate 
sets of trustees. The conveyance of 31st December, 1925, 
declared the trusts affecting the property, setting out in some 
detail the various uses to which the premises could be put. It 
is understood that the premises comprised in the two conveyances 
have at all times since been used for some or all of the purposes 
mentioned in the conveyance of 31st December, 1925, the 
administration of the premises having been in the hands of the 
parish council concerned on behalf of the trustees. However, 
all the trustees are now dead and the personal representatives 
of the last surviving trustee are anxious to regularise the 
position so far as the trustceship is concerned, and they recently 
asked me what should be done. I advised that there were two 
courses open to the parish council, the first being to nominate 
new trustees, who could be appointed by the personal repre 
sentatives of the last surviving trustee under the powers conferred 
by the Trustee Act, 1925, and the other being the transfer of the 
trust premises (presumably by the personal representatives of the 
to the local Diocesan Board of Finance 
consent of the 
obtained. 


last surviving trustec 
if the latter were willing to accept it and the 
Charity Commissioners for such a transfer could be 
In order that my clients may be able to decide which of the two 
courses they should adopt they have 
what would be the effect of the transfer of the premius 
Diocesan Board of Finance, and whether, if such a tran 
would allow the prem 


asked me to ascertain 
to the 
ler were 
made, the Diocesan Board of Finances 
to be used for the same purposes as are authorised by the original 
rust conveyance of 3lst December, 1925, and whether the 





ved without charge, on the understanding that » ‘ 
yen or for any steps taken in consequence thereof. All questions must be typewr 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


cither the 








administration of the premises would be left in the hands of the 
local parish council without any excess of supervision or what might 
be termed “ interference ’’ on the part of the Diocesan Board. 
A. When property is vested in the Diocesan Board of Finanec 
on behalf of a parochial church council the “ measure of control 
exercised by the Board is laid down by para. 5° (ii the 
Parochial Church Councils Measure 1921, which 
prescribes that the consent of the Diocesan Authority (now the 
Board of Finance under the Diocesan Boards of Finance Measure, 
1925) is necessary for the letting of the property for more than a 


(Powers 


vear, for sale or exchange of the property, and for taki legal 
proceedings. Subject to these matters, the rights of the parochial 
church council will be unimpaired. It should, however, be ascet 


tained that the original trust deeds will permit of the proposed 
transfer. If not, the consent of the Charity Commissioners to th 
variation of the trusts will be necessary, as suggested by out 
subscriber. It should also be 
the original settlor may not be more conveniently carried out by 
the maintenance of a completely independent trust. As_ the 
trust was previously constituted the ultimate decision in matters 
of policy remained with the trustees. This will now pass to the 
Diocesan Board and the paroe hial church council, a result which 
may well make for convenience, but which might possibly be thy 
opposite of what was intended by the settlor. 


consid red wh ther the objec ts ol 


Pre-1926 Intestacy——-CoparCENERS ENTITLED UbyI “0 
Wipow’s DOWER-——VESTING OF LEGAL Estari 

QY. He died in 1921 intestate, leaving his widow (W) and two 
daughters (X and Y) only. Shortly afterwards, W obtained a 
grant of administration to H’s estate and as no conveyance was 
executed by her before 1926 (or assent made by her after) the 
legal estate in a freehold property Blackacre, formin part ol 
H’s estate, appears to have remained in her until her death 
recently. W_ was in physical possession of Blackacre until hes 
death and was entitled to dower out of the property W lett 
a will appointing X her sole exccutrix. XM and Y now wish to 
sell Blackacre. Although W 


duties aS administratrix long before 1931, she in faet sold other 


appears to have completed hea 


property of H's estate in that year, conveying as px nal repre 
sentative. Blackacre is now the only property of II's estate 
which remains to be dealt with under his intestac \m I correct 


in my view that as W had completed her duties as administra 
trix, she held Blackacre at her death as trustee (/’e Ponder 


[1921] 2 Ch. 59), and that X as her personal representative can 
now appoint Y her co-trustee and both sell as truste Your 
Point in Practice at 91 SOL, J. 262 appears to apply, although Lam 
wondering whether para. 3 of Pt. IL of the Jfirst Schedule to 
the Law of Property Act, 1925, or any other of the transitional 


provisions had the effect of vesting the legal estate in NX and ¥ 
on Ist January, 1920. 


A. If the administration of the estate has been completed, 
Re Ponder {1921} 2 Ch. 59 is certainly an authority for the 
proposition that the administrator holds the property as truste 
for the persons entitled, and this view is accepted in Willa on 


Assents, p. FzZ3. The effect of thi appeal 
admunistratrix-trustee can transmit the legal estate to her 
personal representative Harris v. Han 1942) L.J.N.C.C.R. 
119. As far as we are aware, however, there is no sugyvestion 
in any of the authorities that the administratrix thereby become 
a trustee for sale, and although it might be competent for het 
to appoint an additional trustee we consider that | 
limited to conveying the legal estate to the 


powers are 

entitled, although we conceive that MN could sell and « ey the 
legal estate in her right as personal representative \ 
however, doubtful if it can be said that the administration of 
H’s estate was completed so long as the widow's dower had not 
been assigned by metes and bounds. Jor thi 

that the administration remained uncompleted up to the dat f 
W’s death and that the best procedure would be tor XS 1 

the legal estate to herself and Y as joint tenant 1 trust 
for ther ves as Coparcenet \ statutory trust | 
then ari under the Law of Property Act, 1925 | ib 

X and Y to sell as trustees for sale 0 \ { 
dower remained unassigned we think that para. 3 Pt. FT] 

Jirst Schedule to the Law of Property Act, 1925, would { 


operate to vest a legal estate in & and Y. 
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NOTES AND NEWS 


Honours and Appointments 

lhe King has appointed Mr. W. J. K. DreLock, K.C., to be 
Recorder of the City of Oxford. 

The King has appointed Mr. J. C. D. 
Recorder of the Bor ough of Banbury. 

Mr. I. P. L. Jones has been appointed prosecuting solicitor for 
Devon Standing Joint Committee. 

Mr. W. L. Miron, secretary and legal adviser to the East 
Midlands Divisional Coal Board, has been appointed deputy 
chairman of the board 


HARINGTON to be 


The following appointments are announced in the Colonial 


DRESCHFIELD, Solicitor-General, 
Uganda, to be Attorney-General, Uganda; Mr. E. HALLINAN, 

Judge, Nigeria, to be Chief Justice, Cyprus; 
J. HAMMETT, Magistrate, Nigeria, to be Magistrate, Fiji; 
Mr. G. W. M. HENDERSON, Attorney-General, Uganda, to be 
reappointed as Chief Justice, Bahamas; Mr. H. J. HuGHEs, 
Third Puisne Judge, British Guiana, to be Second Puisne Judge, 
gritish Guiana; Mr. C. KNIGHT, Puisne Judge, Tanganyika, to 
be Puisne Judge, Federation of Malaya; Mr. W. M. McCact, 
Federal Counsel, Federation of Malaya, to be Solicitor-General, 
Northern Khodesia; Mr. C. Matuew, Attorney-General, 
Tanganyika, to be Chief Justice, Federation of Malaya; 
Mr. E. R. La T. Warp, Second Puisne Judge, British Guiana, to 
be Puisne Judge, British Guiana; Mr. J. Wuyatt, Attorney- 
General, Barbados, to be Attorney-General, Kenya; Mr. C. 
WYLIE, Federal Counsel, Federation of Malaya, to be Attorney- 
General, Barbados; Mr. W. M. McKenzie to be Resident 
Magistrate, Zanzibar ; Mr. J. F. MCWILLIAM to be District Judge 
and Magistrate, Singapore; Mr. J. R. S. SMyTH to be Resident 
Magistrate, Northern Khodesia; and Mr. M. J. STARFORTH 
to be Crown Counsel, Uganda. 


Legal Service: Mr. R. L. E. 


Puisne 
Mr. C. 


Personal Notes 

On 13th December Mr. R. C. Calburn, the retiring Assistant 
Editor of the Law Reports, was entertained by the reporters to 
a farewell tea at the Royal Courts of Justice on the occasion of 
his departure for South Africa, where he intends to take up 
practice as a solicitor. Among those present were Denning, L.J.; 
McNair, J., Chairman of the Incorporated Council of Law 
Reporting; Mr. Ralph Sutton, Kx.C., the Editor; and Mr. J. H. 
Stamp. Mr. C. G. Moran, the senior member of the staff, spoke 
with deep feeling of the great services rendered to the Law 
Reports by the guest of honour, by his tireless energy, tact and 
enterprise. A handsome leather brief case was presented to 
Mr. Calburn as a memento. For many years he contributed to 
THE SOLICITORS’ JOURNAL which set an 
exceptionally high standard for reports of this character. 


notes of cases 


DOUBLE TAXATION—FINLAND 


A double taxation convention between the United Kingdom 
and Finland was signed in London on 12th December. The 
convention, which is subject to ratification, provides for avoidance 
of double taxation on income and profits and is expressed to 
take effect in the United Kingdom from 6th April, 1951. It is 
in general similar to those already made with the United States 
of America, certain Commonwealth countries, France, the 
Netherlands, Sweden, Denmark and Norway. 


LANCASHIRE COUNTY COUNCIL DEVELOPMENT 
PLAN, 1951 

The above development plan was, on 29th November, 1951, 
submitted to the Minister of Housing and Local Government for 
approval. It relates to land situate within the Administrative 
County of Lancaster. Certified copies of the plan as submitted 
for approval may be inspected from 9 a.m. to 5 p.m. (Saturdays, 
9 a.m. to 12 noon) at :— 


(1) County 
Preston. 


Planning Office, East Cliff County Offices, 


(2) Divisional Planning Offices at : 
(a) Midland Bank Chambers, Birch Street, Accrington. 
(6) 162, North Promenade, Blackpool. 


(c) Peter Street, Bury. 

(4) 5 Great John Street, Lancaster. 
(e) 19 Old Hall Street, Liverpool, 3. 
(f) 50 Mosley Street, Manchester. 
(g) Cross Street, Ulverston. 

(hk) 18 Bridgemen Terrace, Wigan. 

Any objection or representation with reference to the plan 
may be sent in writing to the Secretary, Ministry of Housing 
and Local Government, Whitehall, London, S.W.1, before 
9th February, 1952, and should state the grounds on which it 
is made. Persons making an objection or representation may 
register their names and addresses with the Lancashire County 
Council, and will then be entitled to receive notice of the eventual 
approval of the plan. 

Note.—(a) Arrangements have also been made with the 
County District Councils for extracts from the plan, so far as it 
relates to their districts, to be available for inspection at their 
respective offices during their usual office hours. 

(6) In the event of representations being made to the Minister, 
copies should be sent to the Clerk of the County Council at 
County Hall, Preston. 


CITY OF WAKEFIELD DEVELOPMENT PLAN 

The above development plan was, on 6th December, 1951, 
submitted to the Minister of Housing and Local Government 
for approval. It relates to the whole of the land situate within 
the said City and County Borough of Wakefield. 

A certified copy of the plan, as submitted for approval, may be 
inspected from 9 a.m. to 12 noon and 2 p.m. to 5 p.m. (Saturdays, 
9 a.m. to 12 noon) until 21st January, 1952, at the City Engineer’s 
Town Planning Office, Town Hall, Wakefield. Any objection 
or representation with reference to the plan may be sent in 
writing to the Secretary, Ministry of Housing and Local Govern- 
ment, Whitehall, London, S.W.1, before 21st January, 1952, 
and should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the said City and County Borough of 
Wakefield and will then be entitled to receive notice of the 
eventual approval of the plan. 


SOCIETIES 
THE LAW SOCIETY 

” The President, Mr. G. A. Collins, the Vice-President and the 
Council of The Law Society gave a dinner on 13th December 
at their hall. Those who accepted invitations included the 
Lord Chancellor, the High Commissioner for Australia, the Lord 
Chief Justice, Lord Porter, Lord Radcliffe, Sir Hartley Shawcross, 
K.C., M.P., the Master of the Rolls, Lord Justice Birkett, 
Mr. Justice Danckwerts, Mr. Justice Parker, Mr. Justice Barry, 
Mr. Justice McNair, Mr. Justice Havers, Sir Lionel Heald, 
Kx.C., Sir Frederic Metcalfe, Sir Theobald Mathew, Sir Kenneth 
Roberts-Wray, Sir Thomas Harrison, Sir Roland Burrows, K.C., 
Sir Tom Eastham, K.C., Sir Horace Pereira, Judge Rawlins, 
Judge Done, Mr. A. R. A. Weston, Mr. W. F. Casey, Mr. C. J. 
Parton, Mr. C. T. Wilson, Vice-Admiral T. B. Drew, Mr. F. 
Wyndham Hirst, Mr. F. J. Fernau, Mr. R. M. Howe, and 
Mr. J. M. L. Evans. 


THE SOLICITORS’ LAW STATIONERY SOCIETY, LIMITED 

Mr. David Linton Pollock, who has been a director of the 
Society since the 18th October, 1949, retires from the board on 
the 3lst December as he has given up general practice to take 
a business appointment. 
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